IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

In re RICHARD T. BROMW, JR. , :
Debt or - Appel | ant : CIVIL ACTI ON No. 97-5302

Bankruptcy No. 96-30290

MEMORANDUM AND ORDER

HUTTON, J. Cct ober 15, 1998

Presently before the Court are the Brief of the Appell ant
Richard T. Brown (Docket No. 5), Brief of Appellee United States
Trustee (Docket No. 7), Reply Brief of Appellant (Docket No. 8), a
second Brief of the Appellant (Docket No. 9), Brief of Appellee
Uni t ed Conpani es Lendi ng Corporation (Docket No. 10), and a second
Reply Brief of Appellant (Docket No. 12). For the reasons set
forth below, the decisions of the United States Bankruptcy Court

are AFFI RVED.

. BACKGROUND

This case is an appeal from three orders and a final
judgnment of the United States Bankruptcy Court. The Appel | ant
filed an appeal for each of these decisions by the Bankruptcy
Court. This Court consolidated the four appeals, Cvil Action Nos.
97-5302, 97-8011, 98-1352, and 98-1570, under the caption Gvil

Action No. 97-5302.



In July of 1996, Appellee United Conpanies Lending
Corporation (“Appell ee UCLC') granted Appel | ant and Debtor, Richard
T. Brown (“Brown” or Appellant), a nortgage in residential property
at 2428 Popl ar Street, Phil adel phia, Pennsyl vani a. As a part of
this | oan, Appellee UCLC charged Appel | ant approxi mately $5, 000 in
standard industry charges including |oan origination points and
settlenment costs. Appellant nmade a few paynents on the nortgage
before it becane in arrears. Appel lant, an attorney and sole
practitioner, sinply did not have sufficient incone to pay the
nortgage. On Cctober 24, 1996, the Appellant filed a Petition for
Rel i ef under Chapter 11 of the Bankruptcy Code in the United States
Bankruptcy Court for the Eastern District of Pennsyl vani a.

Appellee UCLC filed a Mtion for Relief from the
automatic stay. Appel l ee UCLC wanted to exercise foreclosure
remedies on the property. The Bankruptcy Court granted Appellee
UCLC s notion for relief fromthe stay.

Appel l ant then sought to avoid certain fees connected
with the nortgage and note by bringi ng an adversary action all egi ng
that the nortgage was a fraudul ent transfer under Section 548 of
t he Bankruptcy Code. Appel l ant argued that Appellant did not
recei ve “reasonably equivalent value” for the standard industry
| oan charges paid in connection with the making of the |oan. The
Bankruptcy Court held a hearing and found that the nortgage was not

f raudul ent under t he neani ng of Section 548 of the Bankruptcy Code.



The Bankruptcy Court concluded that Appellant’s argunent was
frivolous and, wupon Appellee UCLC s notion, granted sanctions
agai nst Appellant for brining the action.

On April 4, 1997, Appellee United States Trustee filed a
Motion to Dismss or Convert the Chapter 11 case arguing that the
Debtor: (1) failed to serve required nonthly operating reports on
the United States Trustee; (2) failed to file a disclosure
statenent and pl an of reorgani zation; (3) was unable to effectuate
a plan of reorganization (4) failed to conply with 28 U S C 8§
1930(a)(6) requiring a paynent of a quarterly fee; and (5) caused
unreasonabl e delay that was prejudicial to the creditors in the
case.! The Bankruptcy Court delayed a hearing on the notion
nunmerous tinmes to allow Appellant to file a Chapter 11 plan and
Di sclosure Statenents. Appellant finally submtted a Chapter 11
plan and the required Disclosure Statenents. The plan, however,
was deficient on several levels. After several other delays, the
Bankruptcy Court dism ssed the case and hel d:

The Court has examned the Debtor’s Anmended

Di sclosure Statenment and Plan, and finds that

the sanme, despite the Court’s direction, contain

confusing information which in large part is

difficult to conprehend. To the extent one can

draw any r easoned concl usi on from the

i nformati on presented by the Debtor to the Court
and to the Debtor’s creditors, one can only

! The United States Trustee is an official of the U S. Depart ment
of Justice and responsible for supervising the adm nistration of all Chapter
11 bankruptcy cases. See 28 U . S.C. 8§ 586 (1994). The United States Trustee
has standing to nove to convert or dismss a Chapter 11 case under Sections
307 and 1112(b) of the Bankruptcy Code.
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conclude that the information indicates that
the Debtor’s law practice is marginal and/or

break even, and wth net i ncone barely
sufficient for the Debtor to support hinself at
or above a poverty subsistence |evel. In the

face of such evidence, and the Court finding
itself in agreenent that the Debtor, despite
repeated opportunity, has failed to adequately
address the objections of the United States
Trustee regarding his conduct as a Chapter 11
Debt or-i n- possessi on, the Court finds that good
cause exists for dism ssal of this case under 11
US C 8§ 1112(b)(2)(3)(4) (5 & (10).

Inre Richard T. Brown, Bankr. No. 96-30290, at 1 n.1 (Bankr. E.D

Pa. (Nov. 25, 1997).

1. STANDARD OF REVI EW

This court has jurisdiction over appeals from final
j udgenents, orders and decrees fromthe bankruptcy court. See 28
U S . C 8 158 (1994). 1In an appeal froman order of the bankruptcy
court, the district court conducts plenary review of |egal
concl usions and applies the clearly erroneous standard to factual
findings. See Fed. R Bankr. P. 8013 (“[T]he district court
may affirm nodify, or reverse a bankruptcy judge s judgnent,
order, or decree or remand wth instructions for further
pr oceedi ngs. Findings of fact shall not be set aside unless
clearly erroneous, and due regard shall be given to the opportunity
of the bankruptcy <court to judge the «credibility of the

Wi tnesses.”); Meridian Bank v. Alten, 958 F.2d 1226, 1229 (3d Gr.

1992) (finding that the district court “applies a clearly erroneous

standard to findings of fact, conducts plenary review of
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concl usions of law, and nmust break down m xed questions of |aw and
fact, applying the appropriate standard to each conponent”); In re
Brown, 951 F.2d 564, 567 (3d Cr. 1991) (“In an appeal from an
order of a bankruptcy judge, a district court applies the clearly
erroneous test to factual findings and plenary reviewto questions
of law. ”).

The “clearly erroneous” standard under Bankruptcy Rule
8013 is the sane as the standard under Federal Rule of GCvil

Procedure 52(a). See In re B. Cohen and Sons Caterers, Inc., 108

B.R 482, 484 n.1 (E D. Pa. 1989). “A finding [of fact] 1is
‘clearly erroneous’ when although there i s evidence to support it,
the reviewing court on the entire evidence is left with the
definite and firm conviction that a m stake has been commtted.”

United States v. United States Gypsum Co., 333 U S. 364, 394

(1948) .

1. D SCUSSI ON

A. Dism ssal of Chapter 11 Case

1. I nadequate Notice

Def endants argues that the United States Trustee's
failure to give notice of the notion and hearing to all creditors,
as required by 11 U. S.C. 8§ 1112(b), was reversible error because
t he Bankruptcy Court coul d not consider the creditor’s interests in
deciding the Motion to Dismss on the nmerits. The United States

Trustee filed the Motion to Dism ss the Chapter 11 case on April 4,
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1997 and served a copy on the Appellant on April 10, 1997. The
United States Trustee admts that notice of the notion and hearing
were not served on the creditors, but notes that the om ssion was
i nadvertent. The United States Trustee also states that failureto
give notice to the creditors was not reversible error

This Court agrees that failure to give creditors notice
of the dism ssal was not reversible error because Appell ant | acks

standing to raise this issue. See In re Argus Goup 1700, Inc.,

206 B.R 757, 764 (E.D. Pa. Feb. 13, 1997) (holding that debtor
| acked standing to raise the argunent that the Bankruptcy Court
commtted reversible error by failing to give creditor notice of
sua sponte dismssal). Appellant argues that “this failure |later
prejudiced the <creditors because their interests were not
considered by court” in dismssing the Chapter 11 case. See
Appel lant Br. at 2. However, Appellant received notice of the
di sm ssal proceedings and all parties received notice of the entry
of dismssal. No creditor objected to failure to receive notice of
the dismssal hearing. Mreover, this Court is not persuaded that
the presence of any creditor at the dism ssal hearing woul d change
t he Bankruptcy Court’s decision because it had a sufficient record
to make a decision. Therefore, this Court finds that the failure

to notice any creditor was not reversible error.



2. Disnmssal on the Merits

Appel | ant next argues that the Bankruptcy Court commtted
error in dismssing the case on the nerits. The Bankruptcy Court
di sm ssed Appellant’s Chapter 11 case under 11 U S. C 8§ 1112(b).
This Section provides:

(b) Except as provided in subsection (c) of this
section, on request of a party in interest or
the United States trustee or bankr upt cy
adm nistrator, and after notice and a hearing,
the court may convert a case under this chapter
to a case under chapter 7 of this title or may
di sm ss a case under this chapter, whichever is
in the best interest of <creditors and the
estate, for cause, including--

(1) continuing loss to or dimnution of the
estate and absence of a reasonable |ikelihood of
rehabilitation;

(2) inability to effectuate a pl an;

(3) unreasonable delay by the debtor that is
prejudicial to creditors;

(4) failure to propose a plan under section
1121 of this title within any tinme fixed by the
court;

(5) denial of confirmation of every proposed
pl an and deni al of a request made for additional
time for filing another plan or a nodification
of a plan;

(6) revocation of an order of confirmation
under section 1144 of this title, and denial of
confirmati on of another plan or a nodified plan
under section 1129 of this title;

(7) inability to effectuate substantia
consunmati on of a confirmed plan;

(8 material default by the debtor wth
respect to a confirmed plan;

(9) termnation of a plan by reason of the
occurrence of a condition specified in the plan;
or

(10) nonpaynment of any fees or charges
requi red under chapter 123 of title 28.



11 U S.C 8§ 1112(b)(1)-(10) (1994). Thus, Section 1112 requires a
two step analysis. First, the Court nust conclude that there is

cause. See In re Mazzocone, 180 B.R 782, 785 (E.D. Pa. 1995).

Second, the Court nust conclude that dism ssal or conversion is
warrant ed depending on the best interests of the creditors. See

id.

a. Cause

In the present case, the Court finds that the Bankruptcy
Court correctly found that *“cause” existed wunder Sections
1112(b)(2), (3), (4), (5), and (10). The record is replete with
exanpl es of Appellant’s failure to reorganize his financial affairs
within the nore than generous tine period provided by the
Bankr uptcy Court. For instance, Appellant failed to file a plan
wi thin a reasonabl e period of tine. The Bankruptcy Court provided
Appel l ant nunerous tine frames in which to submt his plan.
| ndeed, Appellant finally submtted a plan eight nonths after the
petition date and only after the United States Trustee filed the
Motion to Dismss. Mor eover, the Bankruptcy Court sustained
objections made to this plan and ordered Appellant to make
amendnments. Appel | ant agai n del ayed the subm ssion of amendnents
for several nonths. The Bankruptcy Court found, and this Court
concurs, that Appellant’s unreasonable delay was sufficient cause

to dism ss his case.



Furt hernore, Appellant failed to submt operating reports
on a monthly basis as required because he was a debtor-in-
possession. This failure prevented the United States Trustee and
other creditors to nonitor Appellant’s financial perfornmnce.
Appel  ant, when questioned as to his failure to submt these
reports, did not offer sufficient excuse to justify his failure to
submt the reports.

Finally, Appellant was unabl e to effectuate the pl an t hat
he did submt. The Bankruptcy Court correctly concluded the
Appel l ant’ s | aw practi ce-- which generated approxi mately $7, 000 in
the six nonths of 1997-- did not generate sufficient funds to pay
his living expenses, let alone his creditors. Mreover, this Court
agrees with the Bankruptcy’ s Court determ nation that the plan is
confusing and unclear. Thus, given Appellant’s unreasonable
failure to submt a tinely and cl ear plan and Appellant’s | ack of
sufficient funds to effectuate any such plan, this Court finds that
the Bankruptcy Court properly concluded that “cause” existed to

di sm ss Appellant’s Chapter 11 case.

b. Best |nterest

Appel I ant al so argues that, even if there was sufficient
cause, the Bankruptcy Court should have converted the case to a
Chapter 7 proceeding rather than dism ssed it. The only argunent
offered by the Appellant, however, is that the Bankruptcy Court

“did not undertake the second step” of determning if dism ssal
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rat her than conversion, was in the best interest of the creditors
as required by 11 U.S.C. § 1112(b). This Court finds otherw se.
A bankruptcy court nust not permt a debtor to continue in Chapter
11, expend assets, and delay creditors from exercising avail abl e
state law renedies if the debtor is unable to reorganize in a

manner provi ded by the Bankruptcy Code. See In re Brown, 951 F. 2d

at 571 (“[T]here nust be ‘a reasonabl e possibility of a successful

reorgani zation within a reasonable tine. (quoting United Sav.

Ass’'n v. Tinbers of Inwod Forest Assocs., 484 U S. 365, 376

(1988)). Moreover, the Bankruptcy Court found that Appellant
advanced no substantive argunent in support of conversion. See |ln
re Brown, Bankr. No. 96-30290, at 3 (Bankr. E.D. Pa. Jan. 27

1998). Chapter 7 allows a trustee to liquidate the assets of an

estate who then distributes them to creditors. See In re

Conference of African Union First Colored Mthodi st Protestant

Church, 184 B.R 207, 217 (Bankr. D. Del aware. 1995) (“Rather, the
objective of a Chapter 7 case is to cause the appointnent of an
i ndependent trustee to marshal and liquidate the assets of the
estate for prorata distribution anong the classes of creditors.”).
In this case, Appellant had little incone and no assets of val ue.
Thus, the Bankruptcy Court correctly found that converting the case

to a Chapter 7 would not serve a legitinmte purpose.



B. Relief fromthe Stay

Appel | ant argues that the Bankruptcy Court incorrectly
granted Appellee UCLC a relief from the automatic stay. The
Bankruptcy Court granted the relief based on 11 U. S.C. 8§ 362(d)(1).
Appellant’s only argunent is that Appellee UCLC failed to sustain
its burden with respect to the issue of equity in the property.
Appel lant’s argunents with respect to Appellant’s burden on the
i ssue of equity are off the mark.

Section 362(d)(1) grants relief from an automatic stay
“for cause, including the lack of adequate protection of an
interest in property of such party in interest.” 11 U S.C 8§
362(d) (1) (1994). The noving party has the initial burden of
produci ng evi dence of cause to grant relief fromthe autonmatic stay

under Section 362(d)(1). See lnre Honchliffe, 164 B.R 45, 48-49

(Bankr. E.D. Pa. 1994). The burden of persuasion then shifts to
the debtor to establish that the creditor is adequately protected.

See Inre Colonial CGr., Inc., 156 B.R 452, 459 (Bankr. E.D. Pa.

1993). The determ nati on of adequate protection invol ves a careful
bal ancing of all relevant factors including the value of the
collateral, the likelihood it wll depreciate over tine, the
debtor’s prospects for a successful reorgani zation, the debtor’s
performance under the plan, the balance of hardshi ps between the
parties, and whether the creditor’s property interest is being

unduly jeopardized. See In re Agua Assocs., 123 B.R 192, 196-97




(Bankr. E.D. Pa. 1991). Utimtely, the decision to grant relief
fromthe stay is in the sound discretion of the bankruptcy court.

See Colonial Cr., 165 B.R at 459.

As previously discussed in this opinion, Appellant had
little or no inconme and assets. Mor eover, Appellant could not
propose a feasible reorgani zation plan to the satisfaction of the
Bankruptcy Court. Thus, this Court cannot conclude that the
Bankruptcy Court abused its discretion in concluding that cause
existed to grant a relief fromthe stay in order to protect the

Appel lee UCLC s interest in Appellant’s property.

C. Adversary Proceedi ng

Appel l ant next argues that the |oan obtained from
Appel l ee UCLC was a fraudulent conveyance because he did not
receive “reasonably equivalent value” in light of the industry
charges assessed. Section 548 of the Bankruptcy Code enpowers the
trustee to avoid conveyances nmade wth fraudulent intent. A
conveyance is constructively fraudulent if: 1) the debtor was
i nsolvent on the date of the transfer or 2) the debtor received
|l ess than “a reasonably equivalent value” in exchange for the
transfer; and 3) the transfer is nmade within one year prior to
filing the bankruptcy petition. See 11 U.S.C. 8§ 548(a) (1994); see

alsolnre Brosbhy, 109 B.R 113, 121 (Bankr. E.D. Pa. 1990), aff’d,

1992 W 21362, at *3 (E.D. Pa. Jan. 27, 1992); In re Metro

Shi ppers, Inc., 78 B.R 747 (Bankr. E.D. Pa. 1987).
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This Court agrees wth the Bankruptcy Court that
Appel | ant recei ved reasonabl y equi val ent val ue for his nortgage and
any fees incurred. Wth the | oan, Appellant was able to retire two
pre-existing |iens against his house, retire credit card debt, and
obtain further credit to operate his practice of |law. Any charges

i ncurred were standard and hardly make the transaction fraudul ent.

D. Sanctions

The final matter before this Court is the Bankruptcy
Court’s award of sanctions under Rule 9011 agai nst Appellant and
t he Bankruptcy Court’s denial of sanctions under Rule 9011 agai nst
Appel l ee UCLC. Bankruptcy Rule 9011 is anal ogous to Federal Rule
of Civil Procedure 11, containing nodifications as are appropriate

in bankruptcy matters. See In re Case, 937 F.2d 1014, 1022 (5th

Cr. 1991). Accordingly, review of the bankruptcy court awards of
Bankruptcy Rule 9011 sanctions are conducted under “the sane
standard applicable to an order of sanctions under Rule 11.” Inre

Akros Installations, Inc., 834 F.2d 1526, 1531 (9th Cr. 1987).

Thus, as in Rule 11 cases, the inposition of sanctions is revi ewed
pursuant to Bankruptcy Rule 9011 using the abuse of discretion

standard. See Cooter & Cell v. Hartmarx Corp., 496 U. S. 384, 384

(1990); Napier v. Thirty or Mre Unidentified Federal Agents,

Enpl oyees or O ficers, 855 F.2d 1080, 1092 (3d Cir. 1988).

The Third Crcuit held that Rule 11 sanctions are

warranted where an attorney or party has signed a pleading that
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results in an abuse of litigation or m suse of the court’s process

and in cases involving frivol ous notions. See Gaiardo v. Ethyl

Corp., 835 F.2d 479, 484 (3d Cr. 1987). Sanctions may be i nposed
where a party files an action for an inproper purpose, such as
harassnment or undue delay. See id. Rule 11 sanctions, however

are not appropriate when a party’'s only fault was being on the

| osing end of a ruling or judgnent on the nerits. See id. at 483.

1. Denial of Sanctions Agai nst Counsel for Appellee UCLC

In response to Appellant’s adversary action chall enging
the propriety of the nortgage fees, the Bankruptcy Court directed
that the parties circulate pretrial statenents. Counsel for
Appel | ee UCLC cal |l ed Appellant to inquire when he intended to file
his pretrial statenment because it was already |ate. Appellant told
Counsel for Appellee UCLC that he had not “focused” on the matter.
Counsel for Appellant UCLC then instructed his staff to file his
pretrial statenment and a Motion in Limne the next weekday nor ni ng.
This notion asked the Bankruptcy Court to exclude Appellant’s
evi dence because it had not been provided i n advance of appropriate
deadl i nes. Over the weekend, Appellant conpleted his pretrial
statenment and faxed a copy to the offices of Counsel for Appellee
UCLC. Upon learning that Appellant filed a pretrial statenent,
Counsel for Appellee UCLC then requested to withdraw his Mtion in

Li m ne. The Bankruptcy Judge permtted this w thdrawal.



Nevert hel ess, Appel | ant accused Counsel for Appellee UCLC
of maki ng the untrue statenent in his notion that Appellant had not
filed a pretrial statenent. Appel | ant sought sanctions agai nst
Appel | ee UCLC under Rule 9011 for this allegedly fal se statenent
made in Appellee UCLC s pretrial statenment. The Bankruptcy Court
denied this request.

This Court cannot say that the Bankruptcy Court abused
its discretion in denying Appellant’s notion for sanctions.
Counsel for Appellee UCLC appropriately filed a MotioninLimneto
excl ude Appellant’ s evidence because Appellant failed to file the
required pretrial statenent. After learning that Appellant did
file a pretrial statenent, counsel wi thdrew his notion. Counse
acted properly and, noreover, any alleged false statenents in
counsel’s notion were true at the tine the notion was witten and
filed. Therefore, this Court affirnms the Bankruptcy Court’s

deci sion not to award sancti ons.

2. Award of Sanctions Agai nst Appel |l ant

As indicated, the Bankruptcy Judge’s determ nation that
the Appellant filed a frivol ous adversary proceeding in order to
avoid the fees in connection with his nortgage is supported by the
record. Appel |l ant took no discovery, requested no docunents,
brought no witnesses to the hearing, and did not know whether he
| ooked at Third Grcuit case law prior to filing the adversary

proceedi ng. The Appellant admtted as nuch at the hearing. See R
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at 10, 13 (1/15/98). Thus, the sanctions i nposed were not an abuse
of discretion.

Finally, Appellant argues that the sanctions are i nproper
because the Bankruptcy Court did not have jurisdiction to award
sanctions after it had dismssed the action. This argunment is
without nmerit. A district court retains jurisdiction to entertain
and decide a sanction notion after dismssal of a lawsuit by the

sanctioned party. See Schering Corp. v. Vitarine Pharns., Inc.

889 F.2d 490, 494 (3d G r. 1989).

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

In re RICHARD T. BROMW, JR. , :
Debt or - Appel | ant : CIVIL ACTI ON No. 97-5302

Bankruptcy No. 96-30290

ORDER

AND NOW this 15th day of October, 1998, |IT IS HEREBY
ORDERED t hat the decisions of the United States Bankruptcy Court

are AFFI RMVED.

BY THE COURT:

HERBERT J. HUTTON, J.



